Negotiating ESI Protocols for the Use of Generative AI in e-Discovery
Join us for this interactive session where we will demonstrate a mock ESI negotiation for using generative AI in litigation. Then, we will break into groups, and you will create your own provisions to share back with the community. You'll walk away with sample provisions that you can use in future ESI protocols.  
This session has been submitted for CLE accreditation.
Speakers 
· Cristin Traylor, Senior Director, AI Transformation & Law Firm Strategy, Relativity
· Julia Helmer, Director, Client Solutions, Array
· Andrew Myers, Discovery Counsel, Bayer
· Aurora Bryant, Senior Counsel for eLitigation, U.S. Department of Justice, Civil Rights Division
· Lea Bays, Partner, Robbins Geller Rudman & Dowd
· Manfred Gabriel, Holland & Knight LLP
Note: Standing room only crowd. Attorneys are acting; disclaimer.
Buzz Nectar Syndicate (BNS) honey for retail sale; infused honey with CBD and took Bee Serene Honey to market. Manufacturing got too expensive; found a new source for THC from High Hopes Herbs that was way cheaper. Consumers reported adverse reactions, etc., to the new version of honey. Class action is now happening and DOJ is investigating.
Parties agreed on generative AI. Discussing whether this alone can be the basis of any challenges to e-discovery workflows or productions.
Walkthrough of aiR for Review workflows. Walkthrough of aiR validation workflows.
Prompt criteria/instructions: Covered by work product doctrine? Or appropriate to exchange like search terms?
· Alternatively: can opposing parties provide lists of prompt criteria to include?
· Requests for production are written in legalese and therefore do not yield good results in aiR, and need to be “translated” into clearer, more natural language for aiR just as with human reviewers.
· Similarly: should criteria, citations, considerations be disclosed? Or might they also constitute work product and thus should not be disclosed? (If opposing parties want this, they can use similar tools on produced data set to receive similar value/results.)
· Confirmation of data security and privacy (not stored in publicly available models, not retained for any reason, not used to train other models).
· Active learning provides no explanation for why a document is predicted responsive other than it being conceptually similar to another document; aiR for Review provides that explanation with citations.
LB: You need a protocol established. It makes sense from the perspective of getting the other side on board; this isn’t the kind of process we want to go through again. So having an overall process agreed upon is everyone’s benefit.
AB: Can help frontload issues that will come up as the matter progresses, so discussing them early can build trust, facilitate cooperation, and be helpful in managing the entire litigation.
MG: I don’t think I have an obligation to disclose these tools. On the other hand, would I recommend not disclosing them in a meet and confer? No. I don’t think that would be smart; I take cooperation seriously and would always prefer to have a permissive protocol/clause.
AM: We are at a stage where we’re focused on the wrong part of it. We’re focused on all the steps we’re gonna take, instead of whether or when we get there. Getting here, on stage, by a certain time, is the important part. Meeting the needs of a particular report card isn’t as important as meeting the requirements you’re under obligation to meet. Trying to take the new risk and hold each step instead of worrying about the end result is focusing on the right thing.
MG: This is substantially different than negotiating search terms. There, terms are used to limit production, so the other side has a legit interest/right to know what words you may use to categorically exclude certain documents. But if we agree on the universe of documents eligible for review, discussing how I analyze them is different.
LB: Disagree. This is going to call out documents for discussion.
AB: Case by case determination. The more cooperative and transparent you can be, the better and more smoothly things will move forward.
LB: The prompt criteria are going to be essential in being able to get folks on board with this. I don’t think what is being asked to retrieve should be a secret; it’s based upon the request I’m asking for and the scope we’ve agreed upon. This is a way to retrieve those documents if we can’t just input request; it seems suspicious when folks treat this as a secret. If it’s reflective of the RFP, why is it a secret?
MG: Repeating the disclaimer that I’m not speaking on behalf of the firm I work for. I think that’s beyond the pale. You give me your Rule 34a request; I’m not agreeing, you are requesting. I will comply with that request. How I fulfill that request is my responsibility, and I will certify under 36g. You can’t sit in my review room and listen to me instructing my reviewers; the same way, you can’t see prompt criteria. It’s not comparable to automated retrieval like search terms, it’s comparable to human review. Other things can be negotiated to validate and show methodology; validation can be iterative. But the prompts and review protocol are beyond the pale.
AM: Speaking for me personally, the iterative process makes it very much attorney work product. Attorneys have ethical obligations to find and turn over relevant information that’s not privileged; that’s what we’re going to do. Negotiating search terms and all you go through for that—negotiating prompts and iterating again and again would evaporate the value in time. It’s work product and fighting over every step is going to evaporate the value.
JH: Search terms in terms of what’s retrieved is black and white—does it contain it or not. With generative AI, the prompt you put in and what you get out may not include that same phrasing. I don’t think they’re equivalent. You can put in prompt criteria that doesn’t mention any key point you included in the prompt, and get other things.
Audience member Justin Fields: Search terms vs prompt: at what stage are we talking? When we’re finding all custodians and defining the big bucket, it makes sense to talk search terms. But when it comes to the review, it’s no different than what you tell reviewers and the conversations you have with them as they find and take things away. Plus, the insufficiency, you can have batch reviewers who do a bad job. You have to deal with that on the QC side of the attorneys. Same with generative AI: attorneys should catch it. I think it is different. It takes place at a different point in time than search term discussions and other catch-all categorization.
CT: Citations, rational considerations: do you provide those?
MG: I don’t think I’ve made up my mind on this one completely. As a general proposition, I don’t think I’m in the business of making life easier for the opposing side. Meet and confer is different; we’re gonna cooperate. But when I’m producing, I have no obligation to point them to the good stuff just like I have no right to withhold it. On the other hand, since I’m generating this anyway, I can give a little on this. I don’t have the same categorical objection. And there are some jurisdictions where I have to provide my production organized by the RFP: ‘this document is responsive to request 7.’ So there’s no reason why the receiving party can’t run a similar tool over the data set and generate their same version of that information.
AM: Also generates another set of data you have to go through and check for privilege and PII before turning over. You’re adding a step.
MG: Am I giving opposing counsel an opportunity to get a tactical advantage over the litigation?
LB: If people take the position of ‘we’re not going to share anything with you’—discovery should be a party-driven process where parties work together. So if this is the position people take, it will be really hard to get everyone to take advantage of this. And I think that’s a shame, because what most requesting parties is not that unreasonable, and it’s not being used for some tactical advantage. Just trying to get the documents we need as quickly as possible. We’re getting documents at the very end, and then we have to go and be ready for depositions and use it without being delayed. If we feel comfortable with the process up front, it’s easier to feel comfortable moving forward. With more information, we can make targeted objections to specific deficiencies rather than requiring the entire review process be called into question.
MG: I think that is the wrong approach. Demanding more disclosures leads to impediments to the adoption of useful technologies that enable the positive resolution of matters. It’s been depressing how little TAR has been used in our industry. Committees around protocols created huge disincentives for the use of these technologies: increased cost, complexity, risk. My recommendation is to be willing to trust in the cooperative process and be relatively reasonable in the demands for transparency and involvement in other sides’ processes. We incentivize the use of technologies that way by focusing on validation and not process.
MARKETING NOTE: MG says TAR 2.0 was a mistake. “If you buy me a drink I’ll tell you why.” Starting from scratch on trust when new names happen?
AM: It’s not cut and dried. It’s always going to be a conversation. If I’m sitting across the table from a very sophisticated and knowledgeable opponent, I’m going to have more comfort not seeing that final prompt for myself than if I were at the table with somebody using this tool for the first time and is possibly putting in a prompt that is a characterization of what I’m looking for that I don’t think is correct. If they’re not contacting an expert to help, validating, I’ll have very little comfort there. There has to be a conversation, but it doesn’t have to be huge or drawn-out. Depending on expertise, what we’re comfortable with can differ case to case.
MG: Time pressure point is real. I would much rather agree to giving production earlier, than to these full disclosures. Producing side should not play games with the timing of the process.
LB: I don’t adopt the characterization that this is equivalent to an attorney review. It’s a machine finding something to be responsive. It’s a retrieval method.
AA: More consistent than any human review team we’ve found—always x% recall or y% precision. But sometimes you will get slightly different results from the model when it’s given the same prompts and same documents.
Note: A bunch of people left for the workshop portion (non-attorneys? CLE completed at this time so maybe attorneys in a hurry also).
Lots of workshop participants agreed with less disclosure on prompts/criteria/metadata/etc. Reiterate flexibility and the expectation to possibly revisit validation numbers as data is discovered and richness, etc., is evaluated.
Audience member: Validation versus authentication: You’re using human review to teach the AI. It’s doing something different from there, and if you think about where we started 18 months ago to where we are now—we have to ask questions about the impact. The people in this room are responsible for due diligence behind what’s acceptable in our industry. I want to know how we’re coming to these conclusions and how I can trust what’s come out of it. There’s a lack of remedy if/when this technology fails; it’s hard to explain to your client that maybe this failed. How do we ensure that adopting these tools, we’re doing so in a way that’s responsible and giving credence to the importance of change in our industry.
JH: There have been situations where parties were forced to redo review. It’s expensive, it’s embarrassing. But we’ve seen courts put out some options for remedies. But certainly, you don’t want to resort to that.
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